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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record No. 2418 
PRTTJP MYERS, WHO SUES BY EDGAR MYERS, HIS 
NEXT FRIEND, Plaintiff in error, 
versus 
ALFRED BUSH, Defendant in error. 
PETITION FOR WRIT OF ERROR. 
To the Honorable J'UStices of Said Court: 
"Your petitioner, Philip Myers, who sues by Edgar Myers, 
his next friend, the plaintiff in the Court below, respectfully 
represents that he is aggrieved by the action of the Judge of 
the Circuit Court of Norfolk County, Virginia, in setting aside 
the verdict of the jury in favor of the plaintiff in the amount 
of Four Hundred and No/100 ($400.00) Dollars and costs, 
and entering up final judgment in favor of the defendant on 
the 11th day of July, 1940. 
A transcript of the record is herewith filed,. to which ref er-
ence is hereby made and which record is hereby made a part 
of this petition. 
This petition, which is adopted as the opening brief for 
your petitioner, is to be filed with the Clerk of the Court, 
· at Richmond, Virginia, and a copy of same was delivered to 
counsel for defendant in Norfolk, Virginia, on the .... day 
of November, 1940. 
Oral argument on this petition is requested. 
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2• 41<THE PROCEEDINGS. 
Plaintiff proceeded by Notice of Motion for judgment in 
the amount of Twenty-five Hundred Dollars ($2,500.00) for 
personal injuries alleged to have been sustained by him when 
struck by defendant's automobile on Bell's Mill Road, Norfolk 
County, Virginia, on December 5th, 1939. The case was tried 
before a jury and a verdict in the amount of Four Hundred 
($400.00) Dollars was returned in favor of the plaintiff 
against the defendant. After all evidence had been introduced 
for plaintiff and defendant, counsel for the defendant moved 
the court to strike plaintiff's evidence on the ground that no 
negligence had been proved on the part of the defendant, 
which motion was overruled by the court and the case sub-
mitted to the jury for its determination. Likewise when the 
jury returned its verdict in favor of the plaintiff for Four 
Hundred ( $400.00) Dollars, counsel for defendant made a 
motion that same be set aside and final judgment entered for 
the defendant on the ground that the verdict was contrary to 
the law and the evidence in the case, which motion was sus-
tained and final judgment was entered for the defendant, to 
which ruling of the court counsel for the plaintiff excepted. 
ERROR ASSIGNED. 
The trial court erred in sustaining defendant's motion to 
set aside the verdict of the jury and entering up final judg-
ment in favor of the defendant, there being ample evidence 
· ~o support the verdiet in favor of the plaintiff. 
3* ..,QUESTION INVOLVED IN THE APPEAL 
Was there sufficient evidence of negligence on the part of 
the defendant to sustain a verdict in favor of the plaintiff? 
THE FACTS. 
·rhis accident happened about 3 :00 P. M., December 5th, 
.1939, on a hard surface highway which runs in front of Bell's 
Mill School (colored) in Norfolk County, Virginia. The road 
runs approximately east and west. This accident happened 
slightly east of Bell's Mill School, which school is on the 
south side of the road. The school zone is designated by · 
markers and the accident happened witltln the school zone 
and at a time when children were leaving school and on -the 
way to their respective homes. Plaintiff, along with· another 
boy, had crossed over a plank ?ridge, leading from the school-
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yard to the dirt shoulder on the south side of the highway 
and was proceeding east on the dirt shoulder when he was 
struck and knocked in a ditch by defendant's truck, which 
was going in the same direction. The plaintiff himself testi-
fied that he was on the dirt shoulder on his right-hand side 
of the road when he was struck by some part of defendant's 
truck; plaintiff further testified that he was not running after 
the truck, nor was he attempting to catch hold of same (R., 
pp. ~' 2 and 3). 
The defendant introduced testimony tending to show that 
plaintiff was injured when he was running and trying to catch 
hold of or get on the truck (R., p. 6}. 
ARGUMENT. 
This accident happened within the bounds of a school 
4 * *zone, which was properly designated by markers, and 
it happened a.t a time wl1en small children were just get-
ting out of school and were proceeding· to their respective 
homes. Under these conditions defendant's driver was 
charged with the duty of exercising a. very high degree of 
care and lie was charged with notice that one or more of 
. these children might be guiltr of some childish prank or in-
discretion insofar as their safety was concerned. 
we have in this case a colored boy, eight years of age, 
who has been found by tlle jury to be free from any negli-
gence which proximately cont.ri:buted to the happening of 
the accident. He was struck by some part of defendant's 
truck while walking along· and on the shoulder of the road 
within a sehool zone. 
Since the jury returned a verdict. in favor of the plaintiff 
he is entitled to ha.ve all disputed questions of fact resolved 
in his favor and he is also entitled to have all fair inferences 
from the facts drawn in his favor. 
In this case the evidence justified the jury in believing 
the following set of facts : 
The plaintiff, a colored boy eight years of age, was free 
from neg·Jigencc. The accident lrnpponed within the bounds 
of a school zone properly marked and at a time when small 
children were leaving school. The plaintiff, in company with 
another boy, passed from the school gTound over a plank 
bridge which crosses over a ditch dividing the school grounds 
from the main highway and dirt shoulder and then started in 
an easterly direction on the dirt shoulder along his rig-ht side 
of the hard surface highway, and while thus proceeding on 
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and along this dirt shoulder of the highway, defendant's 
truck, which was equipped with a stake body and which was 
going· "pretty fast", came by and some part of it betw~en 
5* the cab and the rear, end of the *body struck him. After 
being struck by the truck plaintiff was knocked in the 
ditch. Plaintiff was not running after the truck, nor was 
he trying to get on it, nor had he told anyone that he was 
going· to get on it. After the truck struck plaintiff it went 
about 210 feet before stopping. There were other children 
on the shoulder of the road as the truck passed through the 
school zone. · 
Of course, defendant's evidence is contrary to the a;bove, 
but the jury had a right to disbelieve defendant's testimony 
and believe that of the plaintiff, which they did. 
We respectfully submit that since the jury accepted plain-
tiff's theory of the case there was ample evidence to estab-
lish negligence on the part of the defendant. Plaintiff does 
not, as defendant contended, have to show just what part 
of defendant's truck struck him, nor does he have to show 
how he was struck, in order to recover. Suffice it to say, the 
plaintiff without negligence on his part, while passing along 
and on the dirt shoulder of the highway was struck by de-
fendant's truck. 
In the case of Thress v. Hackler, 155 Va. 389; 1!54 S. E. ·502, 
the Court said : 
''Negligence may be proved by circmnsta.ntial evidence. 
,vhere the circumstances proved are such as to point by a 
fair and reasonable inference to the conclusion that the de-
fendant was guilty of negligence, they are sufficient to take 
the case out of the realm of conjecture and into the field 
of legitimate inference, and to support a finding by the jury 
that the defendant was guilty of negligence.'' 
Defendant laid great stress on the fact that it was not 
shown he was exceeding the speed limit in the school zone 
at the time of this accident. In reply to this we say that de-
fendant's duty did not end when he maintained a speed 
within 15 miles per hour; he had to operate his *truck 
6"" in such a manner as not to clrive so close to a child on 
the dirt shoulder that he would strike such child-this 
he did not do. In the case of Ratcliff v. Speith, 149 P. 740, 
a child six years of age was st.ruck and injured by defend-
ants' car as he (the child) was crossing the street to enter 
a school, and the Court said: 
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''It is true that the defendants were driving at a moderate 
rate of speed, but care in this respect is not the full measure 
of their duty.'' 
In the case of Ball v. W·itten, 155 Va. 40; 154 S. E. 499, 
defendant, while driving his car, sa.w rfive small children 350 
to 400 feet up the road in front of him. He honked his horn 
and slowed to 15 or 18 miles per hour. When he honked his 
horn three of the children went to the right shoulder .of the 
road and the other two went to the left shoulder. Seeing· 
this, the defendant proceeded to pass between tbe two groups 
of children. When he was 10 to 15 feet from the two on 
the left side of the road one> of them, a child six years of age, 
ran out in the road in front of defendant's ca.r and started 
diagonally across the road and was struck and killed. In 
its opinion this Court said: 
"Certainly it is trite that the conduct of a child is not meas-
ured by the same 1rules which govern that of adults, because 
a child does not have the kno·wledge and experience to know 
or est-i-mate co11rectly the probable consequences of his acts 
in a given instance. Reasonable care required of automobile 
drivers toward children demands that the -driver consider 
the a.ge, maturity and intelligence of the child. He r,ii1,st in-
crease his exertions to avert injury to children. Children of 
tender yea.rs a.re entitled to a degree of care from others 
proportioned t.o their inability to foresee and avoid the perils 
which they may encounter. The driver niust not assil!me that 
an inf ant only five years old will exercise proper care for its 
oum, ·protection; on the otlwr hand he is charged' with knowl-
edge of the fact that a child of that a,ge may be expected to 
act upon childish inip·ulses and he should take that fact into 
consideration, and exercise the vigilance· and precaution which 
the circumstances demand.'' 
7* *In the case of Price v. Burton, 155 Va. 229; 154 S. E. 
499, the clef endant saw a. group of children on the side 
of the road and as she got opposite them with her car one 
of them was pushed into. tho car and injured. In finding· for 
the plaintiff this Court said: 
"Mrs. Price had seen the children standing near the high-
way a considerable time before the Burton child was in-
jured. The jury evidently concluded that if she had been 
driving· with the automobile under complete control and, un-
der the circumstances, a safe distance from them, at a rate 
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of speed that the conditions then warranted, and exercising 
the high degree of vigilance required of her, the collision 
would not have taken place. The jury would have been justi-
fied from the evidence in finding that the injury could have 
been avoided by Mrs. Price, if she had changed her course 
sharply to the left or 'by bringing her automobile, to a stop." 
:Ji: 
* 
'' Ag·ain it has been argued that, inasmuch as the circ.um-
stances which brought about the injury were so unusual, it 
was impossible for the plaintiffs in error to have foreseen 
that such an injury would likely occur.'' 
"As before stated, Mrs. Price having· seen the children 
near the road, this fact alone constituted a danger signal to 
her and gave her notice of the risk and danger of the situa-
tion, and while she might not have expected and foreseen 
that the child would be pushed into the road in front of her 
automobile, yet she was expected to anticipa.te the danger 
of an accident in pas.sing the children standing near the road. 
She was expected to anticipate that they, acting under some 
childish impulse, heedless of dang·er and presumptively in-
capable of exercising the precaution which is expected of 
adults, might, through their thoug·htlessness, expose them-
selves, in some way, to danger of injury and involve her in 
an accident.'' 
''In the case of City Gas Co. of Nm·folk v. Webb, 117 Va. 
269, 84 S. E. 645, this court quoted with approval the state-
ment from Foster v. Chicago, etc., Co., 127 Ia. 90, 102 N. W. 
422, 424, 4 Ann. Cases 150, that 'if the act of omission is one, 
which the party ought, in the exercise of ordinary care, to 
have anticipated was likely to result in injury to others, then 
he is liable for any injury proximately resulting therefrom, 
although he might not have foreseen the particular injury 
w bich did happen.' '' 
It will be seen from that portion of the opinion copied 
in the above case that the Court said the jury evidently 
concluded that if defendant had :been driving a safe dista;n,ce 
fro11i the children the accident would not have taken 
8" place. *We say that in the case at bar the jury had a 
right to believe that defendant's truck was driven too 
close to the plaintiff and as a consequence thereof he was 
injured. Under tl1e evidence, it is clea.r that if defendant 
had driven his truckcloser to the center of the road this occi-
dent would not have happened, because plaintiff was on the 
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shoulder of the road when he was hit, and where he had a 
right to be. There was nothing· to prevent defendant from 
driving close enough to the center of the road to avoid strik-
ing the plaintiff. 
In Wash v. Holland, 166 Va. 45; 183 S. E. 236, this Court 
said: 
'' The driver of a car must increase his exert.ion so as to 
avoid injuring a child whom he sees, or by the exercise of 
reasonable care should see, on or near the road.'' 
"• • * It is settled by this Court that the duty and lia-
·bility of a driver of an automobile to adults and children 
are measured by different standards. Ordinary care to-
wards an adult under ce·rtain circumstances might be gross 
negligence towards a child under the ~ame conditions.'' 
In the case of Wynn v. Gandy, 170 Va. 590; Hl7 S. E. 527, 
the defendant was the driver of a school bus and as he was 
,proceeding slowly along the street near the school building, 
school children were crowding around and running· after the 
moving bus in order to get on it. The plaintiff was crowded 
·and shoved iby other children, which caused him to try to 
catch a handle on the hus to save himself, but he failed in 
this and fell and the rig·ht rear wheel passed over him and 
severely injured him. Suit was brought against. the defend-
·ant for these injuries and among other defenses set up de-
fendant contended tliat occupying- the driver's seat, he could 
not see persons at either side after the front of the bus 
had passed such persons, and since the plaintiff was injured 
after the front of the bus had passed him, he (defendant) 
was not responsible for the injuries. There was a 
9* *judgment for plaintiff in the trial court and same was 
affirmed on appeal. 
In the case a.t ba.r, defendant also took the position that 
since the front pa.rt of bis truck, that is, that pa.rt forwa.rd 
of the cab, did not strike plaintiff then be (defendant) was 
not liable for the injuries received by plaintiff, but the court 
held otherwise in the case last cited above. 
In the case of Harris v. 1Vright, 172 Va. 67, 200 S. E. 59'7, 
a suit was brought for injuries received by a child seven 
years and three months of age. Plaintiff recovered in the 
lower court and on appeal the judgment was affirmed. In 
its opinion the Court quoted from a written opinion of the 
trial judge, the language of which is pertinent in this case 
and that portion of the opinion reads as follows : 
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"I may observe at this point that. the Appellate Court of 
this State appears to have steadily grown more strict in the 
application of the rules regulating the operation of automo-
biles on the highways of the Commonwealth with reference 
to children. These duties may entail a marked degree of 
ca.re and precaution on the part of the drivers of automo-
biles, but they have their basis in a solicitude for the welfare 
of those who are not competent to take pains for their own 
protection. The automobile, so it would seem, is a necessity 
of modern life, but it is not to be permitted to become a 
Moloch to whom weak and helpless innocence is to be sacri-
ficed.· Not everything must yield to consideration of dis-
patch and haste. Pedestrians, and e.ven children, have a right 
to the use of the highways, and these rights approximate the 
rig·hts of the motor vehicle.'' 
'' The roads are for the automobile. They are made straight 
and smooth for the automobile, but they are made also for 
the convenience of pedestrian traffic, including children who 
may necessarily have to use them.'' 
In the case of Scott v. Crawford, 172 Va .. 517; 2 S. E. (2d) 
301, the plaintiff, during· broad daylight was riding a bicycle 
on the proper side of a straight road and while so riding 
was struck by def enda.nt 's car, which was going in the same 
direction. The trial judge told the jury that he *could 
10* not tell them wha.t verdict to bring in, but if a verdict 
was brought in for the plaintiff same would. have to 
be set aside. '"verdict was accordingly brought in for the 
defendant. The case, on appeal, was reversed and remanded. 
In its opinion this court said : 
'' The defendant testified that when he came around the 
turn that he was traveling at a speed probably as high as 
thirty-five miles and that he saw the boy on the bicycle and 
reduced his speed and sounded his horn and pulled to the 
center of the road to a.void hittin~· him.'' 
'' In the light of the facts which we ha.ve stated, it is for 
the jury to say. If be bad pulled to the center of the road 
be would not have struck him. for the boy was never any-
where else than on the rig·ht side of the road, either before 
or after the accide11t according- to tl1ei evidence. The defend-
ant was just mistaken. He doubtless thought he did what 
he said he did. It is notable that there was no traffie on the 
road a.t the time. There was nothing to take the attention 
of the driver from tl1e operation of his car." 
''We think there was sufficient evidence to warrant the 
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submission of the case fo the jury when the fact of the age 
of the plaintiff is properly considered. This heightens the 
degree of care due, under the circumstances here, by an 
adult automobilist to an infant of tender years. It is his 
duty to have his automobile under control, even to the extent 
of stopping it, if, in the occasion, tlmt be necessary.'' 
''We have an enlig·htened treatment of this subject in the 
cases of Ball v. Witten, 155 Va. 40, 154 S. E. 547, and Price 
v. Burton, 155 Va. 229, 154 S. E. 499, 501:, in both of which 
Mr. Justice Gregory wrote tl1e opinions.'' 
''In them is accentuated the duty of automobile drivers 
to children of tender years. It was said that the fact that 
the driver of an automobile ha.d seen children near the road 
constitieted a danger signal and from the latter case we q1wte: 
'' 'As ,before stated, Mrs. Price having seen the children 
near the road, this fact alone constituted a danger signal 
to her and g·ave her notice of the risk and danger of the sit-
uation and while she migl1t. not have expected and foreseen 
that the child would be pushed into the road in front of her 
automobile, yet she was expected to anticipate the danger 
of an acddent in passing· the children standing near the road. 
She was expected to anticipate that they, acting· under some 
childish impulse, heedless of danger and presumptively in-
capable of exercising the precaution which is expected of 
adults, might, through their tl1oughtlessness, expose them-
selves, in some way, to dang·er of injury and involve her in 
an accident.' 
11 * *" The defendant in the case in judgment said the 
boy was on the shoulder of the road when he saw him. 
He may have expected him to remain there, hut it is not im-
probable that the boy, finding that the shoulder was not as 
comforta.ble for llis wheel as· the macadam, returned to the 
smooth road and was then struck.'' 
As stated above in this petition, plaintiff's evidence showed 
that he was on the dirt shoulder of tl1e road at the time he 
was hit by some portion of defendant's truck. No one knows 
just wl1a.t part of the truck struck the plaintiff, but the evi-
dence shows that it was some part of the truck between the 
ca.b and the rear end of the body. Dr. ,Jones testified that 
the plaintiff had a rather long~ cut on the back of his head. 
The jury had a right to inf er that ,some part of the truck 
struck the boy as it passed, on the back of his head. Cer-
tainly, a. pedestrian trav:eling along the dirt shoulder of a 
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road would not ·be expecting to be struck by a motor vehicle 
moving· along· the road. This is a case of res ipsa loquitur. 
We submit there was ample evidence to justify the jury bring-
ing in a verdict for the plaintiff. 
Wherefore, your petitioner prays that for the errors named 
and for other errors which mig·ht appear on the face of the 
record, he be granted a writ of error to the aforesaid judg-
ment; that the final judgment entered in thi~ case in favor 
of the defendant be reYiewed and reversed and final judg-
ment entered up on the verdict for the plaintiff according to 
the statutes of the State of Virginia. for such cases made 
and provided. 
PIDLIP MYERS, 
who sues by Edgar Myers, his 
next friend, 
By: PRESTON P. TAYLOR, 
Counsel for plaintiff. 
PRE,STON P. TAYLOR, 
.Attorney for Appellant. 
A copy of this petition was delivered to Mr. John 
12* Rixey, * Attorney for Appellee, this 6th day of N ovem-
ber, 1940. 
PRESTON P. TAYLOR, 
Counsel for Petitioner. 
The undersigned counsel, practicing in the Supreme Court 
of Appeals of Virginia, hereby certirfies that in his opinion 
the judgment cqmplained of in the foregoing petition should 
be reviewed by the Supreine Court of Appeals of Virginia. 
PRESTON P .. TAYLOR. 
Rooeived November 8, 1940. 
M. B. W AT'TIS, Clerk. 
,January 114, 1941. Writ of error awarded by the Court. 
No bond required. · 
M.B.W. 




In the Circuit Court of Norfolk County on the 24th day of 
August, 1940. 
Philip Myers, who sues by Edgar Myers, his next friend, 
Plaintiff, . 
v. 
Alfred Bush, Defendant, 
To: Alfred Bush 
PLEASE T.A:KE NOTICE That on the 24th day of Au-
gust, 1940, at 10:00 A. M. ·or as soon thereafter as I may bf! 
heard, the undersigned will, by counsel, present to the Judge 
of the Circuit Court of Norfolk County, Virginia, at its 
courthouse in Portsmouth, Virginia, my certificates of ex-
ceptions in this case, together with copy and report of all of 
the testimony and other incidents of the trial of. this case, in 
order to have said certificates of exception signed and made 
a part of the record in this ease. . 
Also, please take notice that at the same time a.nd place 
the undersigned will, ·by counsel, apply to the Clerk of said 
Court, in his office in Portsmouth, Virginia, for a transcript 
of the record in this case in order that I might apply for a 
writ of error. 
PHILIP :MYERS, 
who sues by Edgar Myers, his 
next friend. 
By PRESTON TAYLOR, 
His Attorney, 
I hereby ·accept service of the .above notice. 
August 20/40 
RIXE.Y & RIXEY, 
Attorney for defendant. 
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page 2 ~ RECORD. 
Be it remembered that. the following is a true and correct 
repor~ of all the testimony, tog·ether with all the motions, ob-
jections and exceptions on the part of the respective parties, 
the action of the Court in respect thereto, all the instructions 
granted, amended and refused, and the objections and excep-
tions thereto, a.nd all other incidents of the trial of the case 
of Philip Myers, who sues by Edgar Myers, his next friend, 
against Alfred Bush, tried in the Circuit Court of Norfolk 
County, Virginia on the 9th day of July, 1940 before the 
Honorable A. B. Carney, and lury. 
Pleas before the Circuit Court of Norfolk ,County at the 
Courthouse of said County on the 24th day of August, 
1940. 
NOTICE· OF MOTION FOR JUDGMENT. 
TAKE NOTICE, That on the 6th day of May, 1940, a.t 10:00 
.A. M. or a.s soon ·thereafter as the matter can be heard, the 
undersig·ned will, by counsel, move the Circuit -Court of the 
County of Norfolk, Virg·inia, at the Courthouse thereof in 
Portsmouth, Virginia, for a judgment against you in the 
sum of Twenty-Five Hundred ($2,500.QO) Dollars for this, 
to-wit: · 
That on or about the 5th day of December, 1939 your truck, 
while being operated and controlled. by your duly authorized 
ag·ent in a negligent, reckless and careless manner on the 
public highway between Bell's Mill and Deep Creek, in Nor-
folk County, and while in a school zone, violently ran into and 
against me, knocking me from the road into a ditch, causing 
four of my ribs to be broken and causing me· to 
page 3 ~ receive numerous cuts aml bruises in and about my 
body and particularly about the head .as a result 
of which I suffered g-reat pain a.nd bodily injury and will 
continue to suffer bodily pain, and I was also forced to re-
main in the hospital from December 5th 1939 until December 
22nd, 19,39 and was thereafter confined to my horn~ and was 
ca.used to remain away from school from said date of De-
cember 5t1~, 1939 to January 5t11~ 1940. 
WHEREFOR,E, I shall ask juclg:ment against you for the 
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aforesaid sum of Twenty-five Hundred ($2,500.00) Dollars, 
on account of the aforesaid. 
PHILIP MYERS, 
· who sues by Edgar Myers, his 
next friend. 
By PRESTON TAYLOR, 
Counsel. 
.And the returns of the Sheriff of Norfolk County, Vir-
ginia, on the foreg·oing notice of motion are as follows: 
Executed in the County of Norfolk, Va the lO day of Apr 
1940 by serving a Copy hereof on Alfred Bush in Person . 
.A. A. WENDELL, 
Sheriff County of Norfolk, Va. 
By W. B. FENTRESS, 
Deputy . 
.And, at another day, to-wit: on the 6th day of May, 1940 
the following order was entered. 
· This day came the plaintiff by his Attorney and on his 
motion it is ordered that this case be docketed. 
And, at another day, to-wit: on the 9th day of July, 1940, 
the following order was entered. 
page 4 ~ This da.y came the parties by their Attorneys; 
thereupon came a jury to-wit: ·w. M. Carey, Geo. 
N. Hathaway, Melvin E. Skinner, R. L. Powers, C. W. Law-
rence, D. W. Wood and Luke Gallop, who were duly sworn 
the truth to speak upon the issue joined, and after having 
fully heard the evidence and argument of counsel, retired 
to their room to consult of a verdict, and after sometime re-
turned into Court having found the following verdict, ''We 
t.he jury :find in favor of the plaintiff a.nd fix damages at Four 
Hundred ($400.00) Dollars". 
Thereupon the defendant moved the Court to set aside 
the verdict of the jury in this case and enter jndg·ment for 
the defendant, on the ground that the same is contrary to 
the law and the evidence, the hearing of which motion is con-
tinued. 
14 Supreme Court of Appeals of Virginia 
Roland Rountree. 
page 5 ~ CERTIFICATE OF EXCEPTION NO. 1. 
BE IT REMEMBERED That the following evidence of 
the plaintiff and defendant, respectively, as hereinafter de-
noted, is all the evidence which was introduced in the trial 
of this case : 
TE:STIMONY FOR PLAINTIFF. 
The testimony for piainti:ff of 
ROLAND ROUNTREE, 
a colored man who lives at Deep Creek, Norfolk County, was 
as follows: 
This accident happened on December 5th, 1939, about 3 :00 
P. M., on the hard surf ace highway which runs in front of 
Bell's Mill School, a colored graded school in Norfolk County, 
Virginia. The road runs approximately east and west. The 
schoolhouse sits on the south side of the road and the road 
is marked to the east and west of the schoolhouse with 
markers showing the sc.11001 zone. The. road to the east and. 
west of the school and the school zone markers is straight for 
some distance. The road has a dirt shoulder on each side 
of the hard surf ace. Between the dirt shoulder and the 
school grounds there is a ditch. There is a board or plank 
bridge over this ditch in front of the school, over which 
children pass in leaving the school grounds to get on the 
highway; also~ they jump across the ditch in going 
page 6 ~ to and from school. . 
I was driving an automobile west on the road at 
the time of this accide~t, and as I approached the drain 
bridge, which runs across the road slightly east of the school 
grounds, I noticed the truck coming· towards me and I stopped 
my car in order to let the truck pass over the bridge before 
I got to it. Wbile in this position I saw the plaintiff and 
another boy on the dirt shoulder on the south side of the 
road running in an easterly direction and about thiR time 
defendant's truck came on up and passed the boys and after 
the truck passed I saw only one of the boys and waved to 
the driver of defendant's truck as it passed~ telling him that 
he ha.d struck one of the ·boys. The defendant's truck pro-
. ceeded up the road and stopped approximately opposite the 
school zone marker, which marks the eastern entrance to the 
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Philip Myers. Katie Bailey. 
school zone. It was not the front of the truck which struck 
the plaintiff, hut some part of the rear of the truck from the 
cab on back. I did not see the plaintiff running after the truck 
or trying to get on it. The truc.k was not traveling faster 
than 15 miles per hour. 
The testimony of the plaintiff, 
PHILIP MYERS, 
a colored boy eight years of age, was as follows : 
I had just gotten out of school with a number of other chil-
dren, and in company with another boy I passed over the 
plank bridge which crosses over the ditch dividing the school 
g·rounds from the main hig·hway and dirt shoulder, 
page 7 ~ and started in an easterly direction on the dirt 
shoulder along the right, or south side of the high-
way. I had a tin soldier and the boy with me had a.greed to 
gi.ve me a penny for it and we decided we would hurry up 
to a nearby store and buy a penny's worth of candy and eat 
same before the other children arrived at the store. I and 
the other boy sta.rted to run on this dirt shoulder on the 
right-hand side of the road toward the store and while thus 
. running along· the dirt shoulder, defendant's truck came 
along and struck me. I do not know what part of the truck 
~truck me, but I was knocked in the ditch after being struck. 
I was not running after the truck, nor was I trying to get 
on it, nor had I told anyone that I had intended to get on 
the truck to g·et a ride. 
The testimony of 
KATIE BAILEY, 
a colored woman who lives in the community was as follows : 
I was standing on the northern side of the road a.t a point 
slightly east of the schoolhouse door and to the west of the 
scene of the accident. I saw the plaintiff, along with an-
other boy, come out of the school grounds and start in an 
easterly direction on the dirt shoulder on the right-hand side 
of the road, and after they started in this direction plaintiff 
took out in a "trot" and about this time I sa:w defendant's 
truck come by me. I have no idea how fast it was going, but 
it was going '' pretty fast,., and as I looked in the direction 
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Dr. Robert D. Jones, Jr. 
of the truck and the boys I could see the boys' heads 
page 8 }- over the hood or front part of the truck and about 
that time some part of the truck struck the plain-
tiff and after. the truck passed I saw the plaintiff lying over 
in the ditch. After the truck struck the hoy it went on up 
about opposite the school .zone marker, which marks the 
eastern entrance to the school zone, which marker was 210 
feet east of the scene of the accident. I saw the boys from 
the time they left the school yard until the body of the truck 
got in between the boys and me, and the plaintiff, during that 
time, made no attempt to run after the truck or get on the 
truck: and he was on the dirt shoulder when I last saw him. 
All of the . children did not run back to the school yard 
as the truck approached, for the·re were other children be-
sides the plaintiff and the boy with him on the shoulder of 
the road as the truck passed. 
The testimony of 
DR. ROBERT D. ,JONEiS, JR., 
who treated the plaintiff was as follows: 
That he saw the plaintiff at St. Vincent's Hospital in ..Nor-
folk on the night of the ac~ident and found that he had a 
slight concussion of the brain, a cut on the back of his head 
and four broken ribs. Dr. Jones testified that the boy was 
in considerahle pain and remained in the hospital until De-
cember 23rd, 1940, and that he had completely recovered. 
-Counsel in the case agreed that medical bills for the infant 
plaintiff could be introduced in this case, which was accord-
ing·ly done. These bills were : 
page 9 }- St. Vincent's HospitaJ 
Dr. Robert D. Jones 
$74.00 
$25.00 
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James Roberts. Nancy Johnson. 
TESTIMONY FOR DEFENDA.i~T. 
The testimony of 
J AM:ES RQB.ER'l"S, 
a colored man who wa.s driving defendant's truck, was as 
follows: 
I was driving defendant's truck, whic.h was a Ford truck 
with a stake body, easterly on the road in question, and as 
I approached the school zone I saw children on the, road and 
I reduced the speed of my truck to 15 miles per hour and 
honked my horn. After I honked my 110rn all of the chil-
dren, including· the plaintiff, jumped from the road over the 
ditch and .on to the sehool grounds and as I passed through 
the school zone up to the scene of the accident there were 
no children on the road. A colored passenger on my truck, 
Nancy .Johnson, happened to look back through the rear win-
dow of the cab to see some slaughtered hogs whic.h we were 
carrying in the body of the truck, ahd she l10llered that the 
truck had st.ruck a boy. I then drove over the bridge and 
stopped my truck, but I did not go up as far as the school 
zone sign. I do not know what portion of the truck came in 
contact with the boy; but I am sure that no part of the truck 
forward of the cab struck him. 
The testimony of 
N ancJ/ Johnson. 
NANiOY JOHNSON, 
a colored woman who was riding as a passenger on defend-
s.nt 's truck, was as follows : 
As we approached the school z9ne I saw children 
page 10 } on the road in front of the school and the driver 
reduced his speed to about 15 miles per hour and 
honked his horn whe_reupon all of the c.hildren ran out of 
the road over into the school yard and as we passed the place 
where plaintiff was standing he was across the ditch on the 
Pchool g-rounds and was not in the road or upon tl1e shoulder. 
I happened to look back to see the hogs in the truck and saw 
the plaintiff roll in the ditch to the rear of the truck. 
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. Li,lliatn Humter-Myrtle Hi1,nter-Harmon Johnson, Jr. 
The testimony of 
LILLIAN HUNTER, 
a colored woman, who was riding in the truck was as follows: 
I was riding as a passenger in the truck and as we ap-
proached the school zone we saw children in the road. The 
driver slowed down to about 15 miles per hour and honked 
his horn, at which time all o:6 the children g·ot out of the road 
and ran to the school grounds. I am sure that no part of 
the front of the truck struck the child. 
The testimony of 
MYRTLE HUNTER, 
a colored girl about 12 or 13 years of age, the daughter of the 
aforesaid Lillian Hunter, was as follows: 
I go to the Bell's Mill School, and I was standing on the 
school grounds talking ·to the plaintiff a.bout the time the 
defendant's truck was coming up the road from the west 
and plaintiff told me that he was going. to jump on the truck 
and get a ride. As the truck passed by the plaintiff ran out 
in the road and started running towards the truck to catch 
ahold of it. 
page 11 ~ The testimony of 
HARMON JOHNSON, JR., 
a colored iboy about to or 11 years of ag·e, and the grandson 
of the aforesaid Nancy Johnson, was as follows : 
I am a pupil at the Bell's Mill School, and I saw the lJiain-
tiff running after the truck. 
Teste: This 24 day of August, 1940. 
A. B. CARNEY (Seal) 
Judge of the Circuit Court of Norfolk 
County, Virginia. 
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page 12 ~ INSTRUCTIONS. 
The Court instructs the jury that the law does not require 
that a child shall exercise the same degree of .care and cau-
tion as a person of mature years, and you are further in-
structed that the law presumes that a child between the ages 
of seven (7) and fourteen (14) years cannot be guilty of 
contributory negligence. 
G-7-9-40. 
A. B . .C., Judge. 
The Court instructs the jury that this action is based on 
negligence, and you cannot inf er or presume that the de-
fendant's driver was guilty of negligence from the mere hap-
pening of the accident. The presumption is that the def end-
ant's driver was free from negligence until· the .contrary is 
proven by the preponderance of the evidence. The burden 
is upon the plaintiff to prove by the preponderance of the 
evidence that the defendant's driver was negligent, a.nd that 
l1is negligence was the direct and proximate cause of the 
injury. 
If after hearing all the evidence you are in doubt as to 
whether the defendant's driver was guilty of negligence, and 
it appears equally as probable that he was not n~gligent as 
that, he was, your verdict should be for the defendant. 
And even though you may believe that the defendant's 
driver was negligent, yet if you are in doubt whether such 
negligence was the direct and proximate cause of the acci-
dent, and it appears equally as proba,ble that it was not the 
direct and proximate ca.use of the acc.ident as .that it was, 
you should find for the defendant. 
G-7-9-40. 
A. B. C., J . 
. page 13 ~ The Court ins true.ts the jury that if you believe 
· from the evidence that the defendant's driver op-
erated the truck with due care under all the circumstances, 
you should find for the defendant. 
~7-9-40. 
A. B. C., J. 
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The Court instructs the jury that if you believe from the 
evidence that the accident was an unavoidable accident so 
far as the defendant's driver was concerned, you should find 
for the defendant. 
G-7-9-40. 
The Court instructs the jury that while a greater degree 
of care is owed by a motorist to ·children than it owed to 
adults, yet there is no duty of prevision owed by a motorist 
even to a child to anticipate that a child will catch a hold, or 
attempt to catch a hold of a passing vehicle or walk or run 
into the side of it. And if you bclieve1 from the evidence that 
after the front of the truck passed, the plaintiff caught a 
hold or attempted to catch a hold of the truck or walkerl or 
ran into the truck to the rear of the driver's seat, and that 
the accident would not have occurred except for such action 
on the part of the plaintiff you should find for the defendant. 
Ex .... 
G-7-9-40. 
A. B. C., Judge. 
The Court instructs the jury that a driver must exercise 
a higher degree of care in a school zone at a time when chil-
dren are being dismissed from school than he would have to 
exercise otherwise. 
G--7-9-40. 
A. B. C., J. 
page 14 ~ The Court instructs the jury that while cl1ildren 
between the ages of 7 and 14 years are generally 
presumed to be incapable of contr-ibu.tor negligence, yet the 
jury has the right to determine under all the circumstances 
of this case, such as l1is age, intellig·ence and capacity to a.p-
preciate danger, whether tbe plaintiff was guilty of con-
tributory negligence. And if you believe from tbe evidence 
that the plaintiff was guilty of contributory negligence, you 
should find for the defendant. 
G-7-9-40. 
A. B. C., .J. 
.I 
I 
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The Court ins true.ts the jury that if you find for plaintiff 
you may take into conside:ration the doctor and hospital bills 
and any bodily injuries that he might have sustained by rea-
son of the accident and also any physical .pain and suffering 
which the plaint~ff mig·ht have undergone, and fix his dam-
ages at such sum as you think proper under the evidence, but 
not to exceed the amount sued for. 
G--7-9-40. 
A. B. 0., Judge. 
INSTRUCTIONS REIFIUSED. 
The Court instructs the jury that if you believe from the 
evidence this accident happened at a time when children 
were leaving school and there were markers on the road show. 
ing the location of the school and that the accident happened 
between these markers then the law . required defendant's 
driver to maintain a speed not in exces·s of fifteen (15) miles 
per hour at the point where the accident happened and if de-
fendant's driver wa.s at the time travelling in excess, of fifteen 
( 15) miles per hour, then this wa.s negligence on 
page 15 ~ his part as a matter of law, and you are further 
instructed that if you believe from the evidence 
that said driver was exceeding the speed limit at the time of 
the accident and this contributed to the happening of the 
accident then you must find for the plaintiff. 
Ex. 
R-7-9-40. 
A. B. C., J. 
The Court instructs the jury that if you believe from the 
evidence that defendant's driver s.aw, or by the. exercise of 
reasonable and ordinary care should have seen, children on the 
road at the scene/ of this accident then it was his duty to in. 
crease his vigilance and lookout and to operate his truck in 
such a manner as to enable him to change its course or bring 
same to a stop in order to avoid injury to any of said children 
:mcl you are further instructed that if you believe from the 
evidence that defendant's driver failed in this duty and such 
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failure proximately contributed to the accident then you 
must ;find for the plaintiff. 
Ex. 
R-7-9-40. 
A. B. G., Judge. 
The Court instructs the jury that if you believe from the 
evidence defendant's driver was passing through · a school 
zone at the time of this accident and at a time when children 
were leaving school it was his duty to increase his lookout 
and have his truck under complete control and to anticipate 
that some of the children m.ig·ht, through their thoughtless-
ness, expose themselves, in some way, to danger, and involve 
him in an accident, and you are further instructed that if you 
believe from the evidence that defendant's driver failed to 
keep such a lookout and failed to have his truck 
page 16 ~ under complete control and such failure proxi-
mately contributed to the accident, then you must 
find for the plaintiff. 
Ex. 
R-7-9-40. 
A. B. C., J. 
page 17 ~ And, at another day to-wit: on the '111th day of 
July, 1940, the following order was entered. 
This day came the Attorneys for the above named parties, 
and the Court having fully heard the motion of the defendant 
to set aside the verdict of the jury in this case and enter 
judgment for the defenda11t doth sustain the same. 
Thereupon it is considered by the Court that the plaintiff 
take not11ing by hls suit, ~ut for his false clamor be in mercy, 
etc. and that the ·defendant recover his cost. bv him in this 
behalf expended. · 
To which action of the Court. in sustaining the motion of 
the defendant to set aside the verdict of the jury and enter 
judgment for the defendant, the plaintiff by counsel ex-
cepted; thereupon it is ordered that judgment be suspended 
for the period of sixty days from this date. 
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page 18 } CERTIFICATE OF EXCEPTION NO. 2. 
BE IT REMEtM!BERED That after all of the evidence had 
been given in this case and the instructions granted, the jury 
heard argument of counsel and retired to its room and re-
turned a verdict in favor of the plaintiff in the sum of Four 
Hundred ($400.00) Dollars, whereupon counsel for the de-
f end.ant moved the -Court to set the verdict aside and enter 
up final judgment for the defendant on the ground that the 
verdict is contrary to the law and the evidence and without 
evidence to support it, which motion was sustained by the 
Court and final judgment was accordingly entered up for 
the defendant, to which action of the Court the plaintiff, by 
counsel, duly excepted. 
Teste: This 24 day of August, 1940. 
A. B. CARNEY {Seal) 
Judge of the Circuit Court of Norf9lk 
County, Virginia. 
page 19 } I, A. B. Carney, Judge of the Circuit Court of 
Norfolk County, Virginia, who presided over the 
foregoing trial of the case of Philip Myers, who sues by 
Edgar Myers, his next friend, against Alfred Bush, in said 
Court, at Portsmouth, Virg·inia, on the 9th day of July, 1940, 
do certify that the foregoing is a true and correct copy and 
report of all the evidence, together with all the motions, ob-
:iections, and exceptions on the part of the respective par-
ties, the action of the Court in respect thereto, all the in-
structions offered, amended, granted, and refused by the 
Court, and the objections and exceptions thereto ; and all 
other incidents of the said trial of the said cause, with the 
motions, objections, and exceptions of the respective parties 
as therein set forth. · 
I do further certify that the attorney for the defendant 
had reasonable notice, in writing, given by counsel for the 
plaintiff of the time and place when the foregoing report . 
of the testimony, exhibits, instructions, exceptions and other 
incidents of the trial would be tendered and presented to the 
undersigned for signature and authentication, and that the 
said report wa.s presented to me on tbe 24th day of August, 
·, 1940, within less than sixty days after the entry of :final 
judgment in said cause. 
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Given under my hand this 24th day of August, 1940. 
A. B. C.ARNE.Y, 
Judge of the Circuit Court of Norfolk 
County, Virginia. 
page 20 ~ I, V. C. Randall, Clerk of the Circuit Court of 
Norfolk County, Virginia, do hereby certify that 
the foregoing is a true copy and report of the testimony, ex-
ceptions, instruetions and other incidents of the trial in the 
case of Philip Myers, who sues by Edgar Myers, his next 
friend v. Alfred Bush, and that the original thereof and said 
copy, duly authenticated by the Judge of said Court, were 
lodged and filed with me as Clerk of the said Court on the 
24th day of August, 1940. 
V. C. RANDALL, 
Clerk of the Circuit Court of Norfolk 
County, Virginia. 
By L. 0. ANSELL, D. C. 
I, V. C. Randall, Clerk of the Cireuit Court of Norfolk 
County, Virginia, do certify that the foregoing is a true tran-
script of the record in the case of Philip Myers, who sues by 
Edgar Myers, his next friend v. Alfred Bush, lately pending 
in said Court. 
I further certify that the same was not up and completed 
and delivered until the attornev for the defendant received 
due notice thereof, and of the intention of the plaintiff to ap-
ply to the Supreme Court of Appeals of Virginia for a writ 
of error and supersedeas to the judgment therein. 
V. C. RANDALL, 
Clerk of the Circuit Court of Norfolk 
County, Virginia. 
By L. C. ANSELL, D. C. 
A Copy-Teste: 
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